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The aspiration emblazoned upon
the façade of the U.S. Supreme
Court — “EQUAL JUSTICE
UNDER LAW” — cannot be
achieved in a society that does

not provide competent counsel to all who
require it. Those in need cannot be left to
sink or swim in an increasingly complex
legal environment. We can be proud of
the steps taken over the years by the legal
profession to meet their needs.

It hasn’t always been so. Fifty years ago,
when I first commenced the practice of
law, counsel for indigent persons was pro-
vided on a more or less hit-or-miss basis.
Various legal aid mechanisms, often fund-
ed through the local Community Chest
or United Way, were available on a limit-
ed basis and bar committees tried to take
up the slack where possible. In Allegheny
County, where I practiced, I chaired the
bar’s public service committee, which
worked with the courts to supply lawyers
in criminal cases and provide referrals in
civil cases from a roster of willing volun-
teers, but all on an ad hoc basis.

That all changed in the 1960s. The land-
mark case Gideon v. Wainwright estab-
lished a constitutional right to a lawyer in
serious criminal cases. This led in turn to
the establishment of public defender
offices in many areas. Following a survey
of all 67 counties carried out by the PBA
Young Lawyers Division while I served as
its chair, which survey highlighted short-
comings in this area, legislation was
enacted providing for such an office in
every county. Thereafter, during
Pennsylvania’s 1967-68 constitutional

convention, where I served as an elected
delegate, I was privileged to co-sponsor a
constitutional provision mandating a
public defender’s office for each county.

About the same time the need for legal
services in civil cases prompted the estab-
lishment of local legal services organiza-
tions such as the Neighborhood Legal
Services Association (NLSA), of which in
1966 I was an incorporator and original
board member.

Federal dollars from that era’s so-called
“war on poverty” provided steady and
reliable funding for these operations
across the nation, but such efforts were
not without their share of problems.
Local lawyers frequently objected to what
they characterized as “socialism” in the
practice of law by these groups, while
others saw competition from legal services
organizations as a threat to their own
practices. These issues were hotly debated,
but most local bar associations ultimately
approved the concepts underlying these
legal services programs. 

Now, of course, organizations like NLSA
are firmly established. Last year our
Allegheny County group celebrated its
45th anniversary and assembled alumni
from across the nation for a reunion in
Pittsburgh, complete with a yearbook-
type publication featuring bios and a pho-
tograph of an impressive group — those
who went on to distinguished public- and
private-sector careers from their begin-
nings as staff or board members of the
legal services organization. 

These efforts have had their ups and
downs, to be sure, but it has long since

The LSC Pro Bono Task Force report and 
a one-page summary are linked on the 
LSC website at www.lsc.gov/media/news-
items/pro-bono-task-force-report-now-
available. 
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Irecently attended a seminar
where the panel consisted of
a number of common pleas
judges from several local
counties. The subject was
civil litigation and what
judges want lawyers to know

about it. At the outset one of the jurists
on the panel questioned whether the sem-
inar was necessary — or even relevant —
due to the fact that so few civil matters
proceed to an actual jury trial nowadays.
Looking back on 25 years as a trial lawyer
and more recently as a mediator, I was
wondering the exact same thing.

In the past few years the number of 
civil cases I have tried to a verdict has
decreased precipitously. Based on what 
I am told, many of my fellow civil trial
lawyers are experiencing something quite
similar. Court backlogs of civil cases have
pretty much disappeared. Something
must be going on. But what?

Mediation. 

Don’t get me wrong. I’m not saying medi-
ation is the only reason for the reduction
in the number of civil trials. What I am
saying is that it is a big reason. And it’s
getting bigger.

Judges now routinely suggest that media-
tion be conducted prior to trial. Many
courts are actually requiring some form 
of pre-trial alternative dispute resolution
(ADR), often mediation. It has become 
a darling of insurance companies. I have

found an increasing demand for my serv-
ices as a mediator, both through my local
county court’s mediation program and by
way of private mediations. It is becoming
increasingly clear that mine may very well
be the last generation to try a significant
number of civil cases and the first to prac-
tice in the “Age of Mediation.”

The question isn’t whether you will medi-
ate if you are a litigator. You will. And
clients will expect you to be knowledge-
able about the mediation process. So,
from a practical standpoint, what do you
need to know? The answers to the follow-
ing questions provide a start.

Why Mediate?
Because it’s cheaper, quicker and a lot less
risky than going to trial. Plus it is a pri-
vate dispute resolution process as opposed
to a very public one. And it empowers the
parties to resolve their own dispute on
agreeable terms. A trial takes that power
away from the parties and instead gives it
to a judge and/or jury who may resolve
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the dispute on terms distinctly disagree-
able to one or more of the parties
involved.

What Qualifications Are
Required to Be a Mediator?
There are no private or public require-
ments one must meet in order to be 
a mediator in the Commonwealth of
Pennsylvania. Having noted that, 
courts will sometimes require that 
their own panel mediators possess 
certain qualifications.

How Does a Mediator Get
Involved in a Case?
Where voluntary mediation takes place
outside the court system a private media-

tor will have to be selected and agreed
upon by the disputants. (More on that
later.) Where the court requires media-
tion it also usually supplies access to
mediators. Federal courts in Pennsylvania
have an approved panel of mediators
from which the parties are free to choose.
In my home area, Blair County, there is a
panel of mediators available, with media-
tors appointed on a rotating basis. Check
with your local court and/or county bar
association to see what ADR resources
may be available.

What About the Trial Judge 
as Mediator?
Parties, counsel and insurers generally
view judges as bringing a neutral and
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PBI Press Adds Custody Book to Family Law Library

Custody Law and Practice in Pennsylvania offers a comprehensive discussion of substantive, procedural, tactical
and ethical issues under the new Child Custody Act. 

Editors David N. Hofstein and Sandra L. Meilton lead a team of Pennsylvania’s top family law professionals,
offering expert analysis and practical advice on:

• legislative history — comparison of old and new statutes;
• procedural considerations;
• custody evaluations;
• considerations for award of custody; 
• representing children in custody disputes — counsel for children and guardian ad litem;
• relocation;
• the rights of intimate partners in custody; 
• alternative dispute resolution; 
• post-trial practice; 
• child custody and ethics; and
• the future of custody law in Pennsylvania.

Check out this book and other family law titles at pbi.org or call 800-932-4637.
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knowledgeable perspective to the media-
tion process and give the pronounce-
ments of the court great credibility and
authority. However, mediating with a
judge also poses significant practical —
and sometimes even ethical — challenges
to both the court and counsel. Accord-
ingly, sitting judges usually do not medi-
ate cases. But there are exceptions. If you
are considering judicial mediation, there
are a number of issues you should keep
in mind.

Judges are burdened. Court dockets 
are crowded, as are judges’ schedules. 
A judge may find it difficult to come up
with the (sometimes significant) blocks 
of time required to prepare for and to
carry out the actual mediation session —
or sessions — to good effect. 

Mediation will often require private
meetings (also known as “caucuses”)
between the mediator and one party. 
This poses a practical challenge: You sim-
ply cannot control what opposing coun-
sel and/or the opposing party may tell
the judge — or show the judge — with-
out you present. And you have to be
careful of what you say to or show the
judge yourself. Even information provid-
ed inadvertently by you to the court may
lead to practical or ethical problems.

Parties often ask the mediator’s opinion
about outstanding legal and factual issues
in the case and potential future rulings by
the court. But the trial judge-as-mediator
may be ethically prohibited from dis-
cussing future legal rulings and future
factual determinations. 

If a party or its counsel for whatever 
reason perceives the judge as taking sides
with an opponent it can lead to disillu-
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requirements
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order to be 
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Pennsylvania,
and as yet
there is no
licensure of
mediators
within the
common-
wealth. 
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sion with the ongoing legal process. If the
notion that the judge has taken one side
is strong enough — or if there is a sense
that the trial court may have pre-judged 
a crucial issue in the case — counsel 
may at least have to consider asking for 
a recusal.

There generally are no rules of evidence
in mediation. The judge may learn infor-
mation through the mediation that would
not come out at trial. And information
obtained by the court during mediation
may consciously or unconsciously affect
decisions by the court during the trial. 

In the end it’s pretty simple: Be mindful
of the above issues if you decide to medi-
ate with your judge, and never mediate
with the trial judge if the case is to be
tried to the court. 

How Do I Locate a Mediator 
on My Own?
Word of mouth may be the best way to
find what you are looking for. Ask around.
Talk to your colleagues. Find out who
they have used. Contact your local county
bar association. Find out whether any of
the local judges have referred similar mat-
ters to mediators and, if so, to whom.

The Pennsylvania Council of Mediators
(www.pamediation.org) is the only
statewide mediation organization in

Pennsylvania. Its online roster of attorney
and nonattorney mediators sets forth con-
tact information, mediation specialties
and other general information about its
members. 

There are private companies that provide
ADR services. They usually advertise
heavily in legal publications, and many
have ex-judges available as mediators.
Profiles and the qualifications of the avail-
able mediators are usually readily available
on the company’s website.

A word about locating a mediator
through an advertisement or a website:
Many excellent mediators advertise
and/or have a website. Many don’t. If an
advertisement or something on the
Internet catches your eye, make sure you
check into the potential mediator’s quali-
fications. Feel free to contact that individ-
ual and request information as to experi-
ence and training. Any legitimate media-
tor will not hesitate to provide it to you.
Again, ask around to see if anyone has
experience using that individual as a
mediator.

Are There Different Types 
of Mediations?
Yes. In addition to what would be consid-
ered a “standard,” nonbinding mediation,
there are some procedures that incorpo-
rate mediation into a broader — and
often binding — dispute resolution
process.

Mediation/Arbitration, aka “Med/Arb”
This is a hybrid proceeding by which the
mediator initially conducts mediation in
an effort to resolve the dispute. If the
mediation is unsuccessful the mediator
puts on his or her arbitrator hat and con-
ducts arbitration, entering an award that
is usually binding on the parties. The pri-
mary advantages of Med/Arb are that the



March | April 2013  The Pennsylvania Lawyer 33

parties only have to pay one person to
resolve the dispute and the result is bind-
ing. However, this process also presents
many of the issues listed above that are
associated with trial judges serving as
mediators. 

Arbitration/Mediation, aka “Arb/Med”
Here the arbitration takes place first and
an award is reached and written down.
However, the written arbitration award is
initially concealed from the parties, who
then proceed to mediate with the same
individual who conducted the arbitration.
If the mediation does not resolve the dis-
pute, the written arbitration award is then
revealed to the parties and is generally
binding in nature. The advantages? Again,
the parties pay one person for a binding
resolution of their dispute. And, as
opposed to mediation/arbitration, there is
no danger the arbitration decision will be
influenced by the mediation proceedings.
On the other hand, this particular hybrid
may lead to unnecessary time and expense
in conducting an arbitration hearing in
cases likely to be resolved through stan-
dard mediation. 

Sometimes the parties will agree — either
before or during the mediation — that in
the event the matter cannot be settled the
mediator will simply render a decision in
the case based on information obtained
during the mediation and the parties will
be bound by that determination. Another
variation on the same theme is the so-
called “baseball” award, where the media-
tor selects either the last demand or the
last settlement offer as the binding value
of the case. The options for a binding
determination are limited only by the
imagination of the parties and the media-
tor involved.

How Do Mediators Charge?
In general, mediators charge in two ways:

hourly and by the day or half-day. Some
mediators require that all or some portion
of the mediation fee be paid in advance.
Some also charge a cancellation fee if the
mediation is postponed or cancelled with-
in a certain period of time prior to the
scheduled session. Expect to reimburse
the mediator for travel expenses. The par-
ties usually share the expense of the medi-
ation equally, but this arrangement can be
an item for negotiation prior to or at the
mediation.

What Should I Look for in 
a Mediator?
I have heard it said that “mediators are
born, not made.” And there is some truth
to that. A mediator with good people
skills and a relative lack of formal training
will often be much more effective than a
highly trained mediator who lacks the
common touch. Having noted that, there
are some things to look for when it comes
to a mediator’s qualifications. 

Most basic mediation courses consist of
40 hours of training, with at least 16
hours devoted to simulated mediation
sessions. Your mediator should have com-
pleted that training. If your case involves
family law issues, your mediator should
have advanced training in domestic medi-
ation. Depending on the nature of your
case, you may want to seek out a media-
tor with other types of specialized train-
ing or experience. There are various certi-
fications mediators can obtain, but none
are official. As noted above, there are no
formal requirements to meet in order to
be a mediator in Pennsylvania, and as yet
there is no licensure of mediators within
the commonwealth. 

If you are counsel in a situation where
you want the insurer on the other side to
agree to your mediator, you should pro-
pose someone acceptable to — and influ-

ential with — the insurer. In my experi-
ence, insurance companies generally do
not look favorably upon past or present
plaintiffs’ lawyers as mediators (with some
notable exceptions). On the other hand,
insurance companies generally do look
favorably upon past or present defense
lawyers and upon ex-judges as mediators
(again, with some notable exceptions).

In my opinion there are certain personal
traits that make a mediator effective in a
wide range of disputes. A mediator
should be a good listener and able to put
people at ease. A sense of humor is always
helpful. A mediator should have patience.
Above all a mediator should possess both
the ability to see all sides of a dispute
impartially and the ability to empathize
with the individual parties involved. I
believe these qualities give a mediator the
best chance of bringing people together
to resolve their own disputes. F

Louis C. Schmitt Jr. is
a certified mediator
and a member of the
Pennsylvania Council
of Mediators. He is
the founder of ADR
Solutions (www.
ADRSolutionsPA.
com), which provides
private mediation,

arbitration and neutral evaluation services.
He can be contacted at lou@adrsolutions
pa. com.

Part two of “Practicing in the ‘Age of
Mediation,’ ” which will look at preparing 
for and participating in an actual mediation
session, will appear in the May/June issue
of The Pennsylvania Lawyer.

If you would like to comment on this article
for publication in our next issue, please
email us at editor@pabar.org.

Louis C. Schmitt Jr. 


